CHINH PHU CONG HOA XA HOI CHU NGHIA VIET NAM
— Doc 1ap - Tw do - Hanh phic

S0: 148/2018/ND-CP Ha N§i, ngay 24 thang 10 nam 2018

NGHI DINH
Sira dbi, bb sung mot so didu ctia Nghi dinh so 05/2015/ND-CP
ngay 12 thang 01 nidm 2015 cia Chinh phi quy dinh chi tiét va
huéng din thi hanh mét s6 ndi dung ciia B§ luit lao dong

Céin cit Ludt t6 chire Chinh phii ngay 19 thang 6 ndm 2015;
Can cit B¢ ludt lao dong ngay 18 thang 6 nam 2012,
Theo dé nghi cua Bo truong Bo Lao dong - Thuong binh va Xa hoi;

Chinh phu ban hanh Nghi dinh sika doi, bé sung mét sé diéu cia Nghi
dinh so 05/2015/ND-CP ngay 12 thang 01 nam 2015 cia Chinh phu quy dinh
chi tiét va hueéng dan thi hanh mét s6 ngi dung cia B ludt lao dng.

Pidu 1. Sira dbi, bo sung mot so diéu ciia Nghi dinh s6 05/2015/ND-CP
ngay 12 thang 01 nim 2015 ciia Chinh phii quy dinh chi tiét va huéng
dAn thi hanh mdt s6 ndi dung ciia Bd luat lao dong

1. Stra ddi Khoan 1 Diéu 3 nhu sau:

“1. Ngudi giao két hop dong lao dong bén phia ngudi st dung lao dong
1a nguoi thudc mot trong cac trudng hop sau:

a) Nguoi dai dién theo phdp luat quy dinh tai diéu 1é cua doanh nghiép,
hop tac x4;

b) Nguoi dung dau co quan, don vi, tb chirc ¢6 tu cich phap nhan theo
quy dinh cua phép luét;

¢) Nguoi duge cdc thanh vién cia h¢ gia dinh, td hop tac, td chirc khac
khong cé tu cach phap nhan iy quyén lam nguoi dai dién theo quy dinh ctia
phép luat;

d) Ca nhan truc tiép st dung lao dong;



e) Nguoi duge ngudi dai dién theo phdp luat quy dinh tai Piém a hoic
ngudi dimg dau co quan, don vi, td chitc quy dinh tai Piém b Khoan nay ty
quyén bing vin ban vé viéc giao két hop dong lao dong.”

2. Sira dbi Khoan 6, Khoan 7, Khoan 8 va Khoan 9 Diéu 4 nhu sau:

“6, Ché d6 nang béc, ning luong: theo ndi dung thda thuin cla hai bén
vé didu kién, thdi gian, mirc tién luong sau khi ning bic, ning luong hoic
thoa thuan thue hién theo quy ché clia ngudi sir dung lao dong, thoa udc lao
dong tap thé.

7. Thoi gio lam viée, thoi gio nghi ngoi: theo ndi dung thoa thuan cuia
hai bén hodc thda thuan thuc hién theo ndi quy lao dong, quy ché cua nguoi
str dung lao dong, thda udc lao dong tap thé va theo quy dinh cua phép luat.

8. Trang bi bao hd lao dong cho ngudi lao ddng: theo nodi quy lao dong,
quy ché cua ngudi sir dung lao dong, théa udce lao dong tép thé va theo quy
dinh cta phép lut vé an toan, vé sinh lao dong.

9. Bao hiém x4 hoi, bao hiém that nghiép va bio hiém y té: theo quy
dinh ciia phap luat vé lao dong, bao hiém x4 hoi, bao hiém thit nghiép va bao
hiém y té.”

3. Stra ddi Khoan 2 Diéu 6 nhu sau:

«2. Khi ngudi st dung lao dong khéng ¢é nhu ciu hodc ngudi lao dong
cao tudi khéng cé du sirc khoe thi hai bén théa thuan cham dit hop dong lao
dong.”

4. B4 sung Khoan 4 Pidu 13 nhu sau:

“4, Viéc théng béo cho co quan quéan Iy nha nude vé lao dong cp tinh
theo quy dinh tai Khoan 3 Diéu 44 ctia Bo luit lao dong phai bang vin ban
v6i nhitng ndi dung chu yéu sau:

a) Tén, dia chi cua ngudi st dung lao dong va ngudi dai dién theo phép
ludt cda ngudi st dung lao dong;

b) Tong sb lao dong; s lao dong phai thoi viée;
¢) Ly do ngudi lao dong thoi viéc;
d) Thoi diém ngudi lao dong thoi viée;

d) SO tién phai chi tra trg cap mat viéc lam.”



5. Stra @i Khoan 3 Diéu 14 nhu sau:

“3. Thoi gian lam viée dé tinh tro cdp théi viée, tro cp mét viée lam 1a
tdng thoi gian ngudi lao dong di lam viée thuc té cho ngudi st dung lao dong
trir di thoi gian nguoi lao dong da tham gia bao hiém thét nghiép theo quy
dinh cua phdp ludt va thoi gian lam viéc d@ duge nguoi st dung lao dong chi
tra trg clp thoi viée, trg cAp mét vide lam trude d6 (néu co). Trong do:

a) Thoi gian nguoi lao ddng di 1am viée thue té cho ngudi st dung lao
dong bao gdm: thdi gian ngudi lao dong di lam viée thue té cho nguoi st
dung lao déng theo hop dong lao dong; thoi gian duge ngudi st dung lao
dong ctr di hoc; thoi gian nghi hudng ché ¢ m dau, thai sén theo quy dinh
cua phap luit vé bao hiém xd hoi; thoi gian nghi viéc dé diéu tri, phuc héi
chirc ndng lao dong khi bj tai nan lao dong, bénh nghé nghiép ma duoc nguoi
st dung lao ddng tra lvong theo quy dinh ciia phép lut vé an toan, vé sinh lao
dong; thoi gian nghi hang tudn theo Didu 110, nghi viéc huong nguyén luong
theo Piéu 111, Piéu 112, Pidu 115 va Khoan 1 Piéu 116 cua B luét lao
dong; thoi gian nghi viée dé hoat dong cong doan theo quy dinh ciia phap luét
vé cong doan; thot gian nghi viée dé thyc hién nghia vu cong dan theo quy
dinh cua phap luat ma dugce ngudi st dung lao dong tra luong; thoi gian phai
ngung viéc, nghi viéc khéng do 16i cia nguoi lao ddng; thoi gian bi tam dinh
chi cong viéc theo Diéu 129 ctia B luit lao dong,

b) Thoi gian ngudi lao déng di tham gia bao hiém thit nghiép bao gdm:
Thoi gian ngudi st dung lao dong da déng bao hiém thét nghiép, thoi gian
dugc tinh 13 thoi gian d4 déng bao hiém that nghiép theo quy dinh cda phap
[uat vé bao hiém that nghiép, thoi gian ngudi sir dung lao dong da chi tra cling
lac véi ky tra luong cia ngudi lao dong mot khoan tién tuong dwong voi mire
déng béo hiém tht nghiép theo quy dinh cta phap luat vé lao dong, bao hidm
tht nghiép;

¢) Thoi gian lam viéc dé tinh tro cp théi viée, trg cép mat viéc lam cua
nguoi lao dong duge tinh theo nam (du 12 thang); trudng hop ¢ thang 1é thi
tir ¢4 01 thang dén dudi 06 thang duoc tinh bing 1/2 nim; tlr di 06 thang tré
1én dugc tinh bing 01 nim lam viée.”

6. Bi bo Khoan 5 Diéu 14.
7. Stra ddi Khoan 6 Diéu 14 nhu sau:

“5. Kinh phi chi tra trg cp thdi viée, trg cip mit viéc 1am dugc hach
toan vao chi phi san xuat, kinh doanh hodc kinh phi hoat ddng cua nguoi st
dung lao dong.”



8. B sung Diéu 14a sau Piéu 14 nhu sau:

“Piéu 14a. Thoi han thanh toan quyén lgi cia ngwdi st dung lao
dong va nguwdi lao dong khi cham ditt hgp dong lao dong

Trong thdi han 07 ngay lam viée, ké tir ngdy chdm dut hop dong lao
dong, ngudi st dung lao dong va nguoi lao dong co trach nhiém thanh toan
ddy du cac khoan c6 lién quan dén quyén loi cia mdi bén. Truong hop dic
biét, thoi han thanh toan c6 thé kéo dai nhung khéng duge qua 30 ngay, ké tir
ngay chim dut hop dong lao dong, thudc mét trong cac truong hop sau:

1. Ngudi st dung lao dong khong phai 1a ca nhan chim dit hoat dong;

2. Ngudi st dung lao dong hodc nguoi lao dong gdp thién tai, hoa hoan,
dich hoa hoac dich bénh truyén nhiém nguy hiém;

3. Ngudi sir dung lao dong thay ddi co cdu, cong nghé hoic Iy do kinh té
theo Diéu 44 cua B lut lao dong hodc sép nhap, hop nhét, chia, tach doanh
nghiép, hop tac x4, chuyén quyén s& hitu, quyén sir dung tai san theo Diéu 45
cia B9 luat lao dong.”

9. Stra d6i Khoan 2 Diéu 26 nhu sau:

“2. Tién luong lam can ctr & tra cho nguoi lao ddng trong ngay nghi
hang nam tai Pidu 111; ngay nghl hing nim ting thém theo thim nién 1am
viée tai Diéu 112; ngay nghi 1, tét tai Pidu 115 va ngay nghi viée riéng ¢o
huéng luong tai Khoan 1 Diéu 116 cia B ludt lao dong 1a tién luong theo
hop ddng lao dong chia cho sb ngay lam viée binh thudng trong théng theo
quy dinh cia nguoi st dung lao dong, nhan vai sé ngay ngudi lao dong nghi
hing nim, nghi hing nim ting thém theo thdm nién lam viéc, nghi 18, tét,
nghi viéc riéng c¢6 hudng luong.”

10. B6 sung Diéu 26a sau Diéu 26 nhu sau:

“Pieu 26a. Tién lwong lam ciin ¢ bdi thwdng khi don phwong cham
diet hop dong lao dong trai phap luit

Tién lwong lam cin ¢t bdi thudng khi don phuong chim dit hop dong
lao dong trai phap ludt theo quy dinh tai Khoan 5 Piéu 42 hoic Khoan 2
Didu 43 ciia B luat lao dong 13 tién hrong theo hop ddng lao dong tai thoi
diém nguoi st dung lao dong hodic ngudi lao déng don phuong cham dit hop
ddng lao dong trai phap luat.”

11. Stra d6i Khoén 2, Khoan 3 Diéu 28 nhu sau:

“2. Khi nhén dugc day ¢t ho so ding ky nbi quy lao dong, co quan quéan
Iy nha nude vé lao dong cip tinh x4c nhan ngay, thang, ndm tiép nhén hd so
dang ky ndi quy lao dong cua ngudi st dung lao dong.



3. Trong thdi han 07 ngay lam viéc, ké tir ngady nhin duogc hd so dang ky
ndi quy lao dong, trudng hop ndi quy lao dong cd quy dinh trai vdi phap luat
thi co quan quan ly nha nudc vé lao dong cap tinh thong bdo cho ngudi st
dung lao ddng biét v huéng din ngudi st dung lao dong stra ddi, bd sung va
dang ky lai ndi quy lao dong.”

12. Stra d6i Pidu 30 nhu sau:
“Pi¢u 30. Trinh ty xi Iy ky luit lao dong

Trinh tu x{r 1y ky luit lao dong tai Diéu 123 cua B luat lao dong duoc
quy dinh nhu sau:

1. Khi phét hién nguoi lao dong c6 hanh vi vi pham ky ludt lao dong tai
thoi diém xay ra hanh vi vi pham, ngudi st dung lao dong tién hanh 14p bién
ban vi pham, thdng bdo dén td chire dai dién tap thé lao dOng tai co s0; cha,
me hodc nguoi dai dién theo phép luét trong truong hop nguoi lao dong la
ngudi dudi 18 tudi ¢ tién hanh hop xir Iy ky ludt lao ddng.

2. Truong hop nguoi st dung lao dong phat hién hanh vi vi pham ky
luit lao dong sau thoi diém hanh vi pham d3 xay ra, c6 du can ct chimg
minh duoc 16i clia ngudi lao dong va trong thoi hidu xtr ly ky ludt thi thuc
hién nhu sau:

a) Nguoi st dung lao dong thong bdo ndi dung, thdi gian, dia diém cude
hop xir Iy ky lut lao déng dén thanh phin tham du quy dinh tai diém b, ¢
khoan 1 DPiéu 123 cta Bo luit lao ddng, dam bao c4c thanh phén nay nhan
duoc théng bdo trude khi dién ra cudc hop va tién hanh cudc hop xtr Iy ky luat
lao dbng khi c6 su tham gia cta céc thanh phan théng béo.

b) Khi nhan dugc thdng béo ctia ngudi st dung lao dong, trong thoi han
tdi da 03 ngay lam viée ké tir ngay nhén dugc théng bao, thanh phan tham du
quy dinh tai diém b, ¢ khoan 1 Diéu 123 cia B§ luat lao dong phai x4c nhén
tham du cudc hop. Truong hop khong tham du phéi thong bao cho nguoi st
dung lao dong va néu rd ly do.

Trudng hop mot trong cac thanh phan quy dinh tai diém b, ¢ khoan 1
Diéu 123 cua B ludt lao dong khong xac nhan tham du cudc hop, hodc néu ly
do khéng chinh dang, hosic d4 xac nhan tham du nhung khong dén hop thi
ngudi sir dung lao dong van tién hanh xir Iy ky ludt lao dong.

3. Cudc hop x1r ly ky luat lao dong phdi dugc 1ap thanh bién ban va dugc
théng qua c4c thanh vién tham du trude khi két thic cude hop. Bién ban phai
6 ddy du chit ky ciia cac thinh vién tham du cudc hop. Truong hgp mot
trong cac thanh vién d3 tham du cugc hop ma khong ky vao bién bén thi phai
ghi rd ly do.



4. Ngudi giao ket hop dong lao dong bén phia nguoi sir dung lao dong
14 ngudi c6 tham quyén ra quyét dinh xt 1y ky lut lao dong d6i véi ngudi
lao dong.

5. Quyét dinh xtt ly ky ludt lao dong phai dugc ban hanh trong thoi
han cta thoi hiéu x@r 1y ky luét lao dong hodc thoi han kéo dai thoi hiéu xir ly
ky luat lao dong theo Didu 124 cta B luit lao dong. Quyét dinh xtt Iy ky
luat lao dong phai duoc giri dén nguoi lao dong, cha, me hodc nguoi dai dién
theo phap [uat ctia ngudi dudi 18 tudi va td chirc dai dién tap thé lao dong tai
co sG.”

13. Stra ¢6i Khoan 1 Diéu 31 nhu sau:

“I. Nguoi st dung lao dng ap dung hinh thire xur ly ky luét sa thai trong
truong hop ngudi lao dong tu y bo viéc ma khong c6 ly do chinh dang quy
dinh tai Khoan 3 Diéu 126 cua B0 ludt lao ddng nhu sau:

a) 05 ngay lam viéc cong don trong khoang thai gian t6i da 01 thang
(30 ngay), ké tu ngay dau tién tu y b viéc;

b)20 ngay lam viéc cong don trong khoang thoi gian téi da 01 nim
(365 ngay), ké tir ngay dau tién ty ¥ bo viée.”

Piéu 2. Hiéu lwc thi hanh
1. Nghi dinh nay cd hiéu lyc thi hanh tir ngay 15 thang 12 ndm 2018.

2. B3i b Diéu 7 va Khoan 1, Khoan 3 Diéu 10 Théng tu sb 47/2015/TT-
BLDTXH ngay 16 thang 11 nam 2015 cua B truong B6 Lao dong - Thuong
binh va X3 hdi huéng dan thuc hién mét sé diéu vé hop dong lao dong, ky
luat lao ddng, trach nhiém vét chét ciia Nghi dinh sb 05/2015/ND-CP ngay 12
thang 01 nim 2015 cia Chinh pht quy dinh chi tiét va huéng dan thi hanh
mdt s ndi dung cta B luét lao dong.

3. Truong hop hop dong lao déng chdm dit trude ngay Nghi dinh nay co
hiéu luc thi hanh ma ngudi st dung lao dong chua tinh trd trg cép thoi vige
hoac trg cap mét viée lam cho nguoi lao dong th1 thoi gian lam VleC thye té
cho ngudi sir dung lao dong lam cin cir tinh trg cdp théi viée, trg cAp mét viée
lam duoc x4c dinh theo vin ban quy pham phap ludt hién hanh tai thoi diém
hop dong lao ddng chim dt.

4. Truong hop hop ddng lao dong 6 hiéu luc trude ngay B ludt lao
dong nam 2012 c6 hiéu lyc thi hanh ma hop dong lao dong c6 thoa thudn thoi
gian th viéc thi thot gian lam viéc thyce t& cho ngudi sir _dung lao dong lam
can cu tinh trg cap thdi viée, tro cAp mét viée 1am bao gdm ca thoi gian thi
viéc trong hop ddng lao dong.



Pi¢u 3. Trach nhiém thi hanh

B trudng, Thu trudng co quan ngang by, Thu trudng co quan thude
Chinh phu, Chu tich Uy ban nhén dén tinh, thanh pho truc thudc trung uong

Va Ccac co quan, t chirc, doanh nghié€p, hop tdc x& va ca nhén co lién quan
chiu trach nhiém thi hanh Nghi dinh nay./.

Noi nhén: TM CHINH PHU
- Ban Bi thu Trung vong Dang; :

- Thu tudng, cac Pho Thu tuéng Chinh phu;
- Cac b9, co quan ngang bg, co quan thudc Chinh phu;
- HDND, UBND céc tinh, thanh phd tryc thude trung wo
- Véan phong Trung uwong va cac Ban cua Dang;
- Vin phong Téng Bi thu,
- Vén phdng Chu tich nudc;
- Hoi déng dan tdc va cac ny ban cua Quéc hoi;
- Van phong Quéc hoi;
- Tda 4n nhan dan tdi cao;
- Vién kiém st nhén dén t5i cao;
- I§iém toan nha nudéc; , Nguyén Xuan Phic
- Uy ban Giam sat tai chinh Quoc gia;
- Ngén hang Chinh séch xa hoi;
- Ngén hang Phat trién Viét Nam;
- Uy ban trung wong Mit tran T quoc Viét Nam;
- Co quan trung wong clia cac doan thé;
- Céc tap doan kinh té, tbng cong ty nha nudc;
- VPCP: BTCN, céc PCN, Tro ly TTg, TGD Céng TTDT,
cac Vu, Cuc, don vi truc thude, Cong bao;
- Luwu: VT, KGVX (2). xu 2%







