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PHAN VAN BAN QUY PHAM PHAP LUAT
CHINH PHU

CHINH PHU CONG HOA XA HQI CHU NGHIiA VIET NAM
Doc lap - Tu do - Hanh phic

S8: 11/2012/ND-CP Ha Ngi, ngay 22 thang 02 nim 2012

. o ~_ NGHI bINH )
Vé sira doi, bo sung mdt so di€u cia Nghi dinh s6 163/2006/ND-CP ngay 29
thang 12 nam 2006 cia chinh phu veé giao dich bao dam

CHINH PHU

Can ctr B0 luat Dan sy ngay 14 thang 6 nam 2005;
Cin ctr Luat T6 chie Chinh phii ngay 25 thang 12 ndm 2001;
Xét dé nghi ctia B truong Bo Tu phap,

NGHI DINH:

Pi¢u 1. Sira doi, bo sung mét sé diCu ctia Nghi dinh s 163/2006/ND-CP
ngay 29 thang 12 nim 2006 cia Chinh phu vé giao dich bao dam nhuw sau:

1. Sira d6i khoan 1 va khoan 9 Piéu 3 nhw sau:

“l. Bén bao dam la bén dung tai san thugc s¢ hiru cia minh, dung quyén sir
dung dat cua minh, dl‘mg uy tin hodc cam két thyc hién cong vi¢c do1 véi bén nhan
bdo dam dé bao dam viéc thuc hién nghia vu dén sy cua chinh minh hodc cua

nguoi khac, bao gom bén cam ¢, bén thé chip, bén dit coc, bén ky cuoc, bén ky
quy, bén bao lanh va to chirc chinh tri - x hoi tai co so trong truong hop tin chap.”

“0. Glay t c6 gia bao gdm cd phiéu, trai phiéu, héi phiéu, ky phiéu, tin phiéu,
chtng chi tién giri, séc, chimg chi quy, glay td co gia khac theo quy dinh cta phéap
luat, trj gia duoc thanh tién va dugc phép giao dich.”

2. Sira doi khoin 1 va khoan 2 Diéu 4 nhu sau:

“l. Tai san bao dam Ia tai san hién c6 hodc tai san hinh thanh trong tuwong lai
ma phap luat khong cam giao dich.”

“2. Tai san hinh thanh trong twong lai gdm:

a) Tai san duoc hinh thanh tir von vay;

b) Tai san dang trong giai doan hinh thanh hodc dang duoc tao lap hop phap
tai thoi diém giao két giao dich bao dam;
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c) Tai san da hinh thanh va thu¢c d6i twong phai dang ky quyén s hitu, nhung
sau thoi diém giao két giao dich bado dam thi tai san d6 moi dugc dang ky theo quy
dinh cua phap luat.

Tai san hinh thanh trong twong lai khong bao gdm quyén sir dung dét.”

3. B0 sung DPi¢u 7a nhu sau:

“Piéu 7a. Thong bao vé viéc thé chap phuong tién giao thong co gioi duong
bd, phuong tién thuy ndi dia, phuong tién giao thong duong sat

1. Sau khi ding ky thé chip phuong tién giao thong co gidi duong b, phuong
tién thuy noi {Iia, phuomg tién giao thong duong sat va nguoi yéu cau dang ky da
ndp phi yéu cau cap ban sao van ban ching nhan dang ky giao dich bdo dam thi co
quan dang ky giao dich bao dam gui 01 ban sao van ban chimg nhén dang ky dén
co quan nha nuéc c6 tham quyen dang ky luu hanh phuong ti¢n giao thong. Co
quan nha nudce co tham quyen dang ky phuong tién giao thong phai cép nhét thong
tin vé vi¢c phuong ti¢n giao thong dang duogc thé chip ngay trong ngay nhan dugc
ban sao van ban chiing nhan dang ky giao dich bao dam.

2. Sau khi x0a dang ky thé chip va nguoi yéu cau x6a dang ky da nop phi yéu
cau cap ban sao van ban chung nhén x6a dang ky giao dich bao dam thi co quan
dang ky giao dich bao dam gui 01 ban sao van ban chu’ng nhan x6a dang ky dén co
quan nha nudc co tham quyen dang ky phuong tién giao thong dé cap nhat thong
tin v€ vi¢c phuong ti€n giao thong d6 da duoc x6a thé chap.

3. Trong trudng hop co yéu cau cap lai, cip d6i Gidy dang ky phuong tién giao
thong hoac chuyen quyén s¢ hiru dbi véi phuong tién giao thong dang dugc ghi
nhan 1a tai san thé chap ma chua c6 vian ban ching nhan xo6a dang ky giao dich bao
dam thi chu so hiru phuong tién giao thong phai xuét trinh 01 ban sao c6 ching
thue hodc 01 ban sao dé ddi chiéu voi ban chinh van ban giai chip hodc van ban
ddng v cuia bén nhan thé chap phuong tién giao thong do.”

4. Sira d6i Piéu 8 nhu sau:

“Pjéu 8. Bao dam thyc hién nghia vy bang tai san hinh thanh trong tuwong lai

1. Khi bén bao dam c6 quyén s& hiru mdt phan hodc toan bd tai san bao dam
hinh thanh trong tuong lai thi bén nhan bdo dam c6 cac quyén doi voi mdt phan
hodc toan bo tai san d6. D61 véi tai san phéap luat quy dinh phai dang ky quyén so
hitu ma bén bao ddm chua dang ky thi bén nhén bao dam van c6 quyén xu ly tai
san khi dén han xtr ly.

2. Trong truong hop tai san hinh thanh trong tuwong lai bi xu ly dé thuc hién
nghia vu dan su thi co quan nha nudc co6 tham quyén can cir két qua xir 1y tai san

bao dam dé thyuc hién tha tuc chuyén quyen sO hitu, quyén st dung tai san cho
ngudi mua, ngudi nhan tai san ngay khi co két qua xu 1y tai san bao dam.”

5. Bo sung Piéu 8a nhu sau:
“Piéu 8a. Bao dam thuc hién nghia vu phat sinh trong tuong lai
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1. Trong hop dong bao dam thuc hién nghla vu phat sinh trong tuong lai, cac
bén khong bat budc phai thoa thuan cu thé vé pham vi ciia nghia vu bao dam va
thot han thye hién nghia vu bdo dam, trir trrong hop co6 thoa thuan khac hodc phap
luat c6 quy dinh khéc.

2. Khi nghia vu duoc hinh thanh, cac bén khong phai ding ky thay ddi noi
dung giao dich bao dam da dang ky.”

6. Bo sung khoan 4 Piéu 12 nhw sau:

“Trong truong hop bén bao dam la nguoi phai thi hanh an, bén nhan bao dam
1a ngudi duge thi hanh én va viéc thye hién nghia vy ctia bén bao dam: d6i vGi bén
nhan bao dam da dugc co quan thi hanh an dan su ¢ thim quyén cap G1ay Xac
nhan két qua thi hanh an thi Gidy x4c nhan d6 thay thé cho vin ban dong y x6a
dang ky giao dich bao dam ctia bén nhan bao dam trong trudng hop ngudi yéu cau
x6a dang ky giao dich bao ddm la bén bao dam.”

7. Stra d6i khoén 3 Piéu 14 nhu sau:

“3. Dbi voi giao dich bao dam dugc ky két truge khi chia, tach, hgp nhat, sap
nhap hoac chuyen d6i phap nhan (sau day goi la t6 chuc lai phap nhén), ma van
con hiéu lyc thi cac bén khong phai ky két lai giao dich bao dam d6 khi t6 chirc lai
phap nhan.

Pbi voi glao dich bao dam da dang ky thi phap nhan mai xuat trinh vin ban
clia co quan co thAm quyén vé viéc to chirc lai phap nhan dé thuc hién ding ky
thay d6i theo quy dinh ctia phap luat”.

8. Sira d6i khoan 3 Diéu 19 nhu sau:

“3. Trong tru’ong hop nhan cam cb glay to ¢6 gia thi bén nhan cam cd co
quyén yéu cau ngu’(n phat hanh gidy to ¢ gla hodc Trung tam luu ky chung khoan
dam bao quyén giam sat ciia bén nhan cam cb d6i voi gidy to c6 gia do.

Trong truong hop ngudi phat hanh giay to co gia hodc Trung tam luu k}'f chung
khoan vi pham cam ket dam bao quyén giam sat cla bén nhan cam cd ma gy thiét
hai cho bén nhéan cam cd thi pha1 chiu trach nhiém bdi thuong thiét hai cho bén
nhan cam cb, trir truong hop 6 thoa thuan khac.

Trong truong hop tai san cam c¢b 1a cac loai chu’ng khoan thugc dbi tuong pha1
dang ky, luu ky ching khoan thi viéc dang ky cam ¢ tai co quan dang ky giao
dich bao dam duoc thuc hién theo quy dinh cta phép lut vé dang ky giao dich bao
dam va vigc dang ky, luu ky chimg khoan tai Trung tdm luu ky chimg khoan duoc
thuc hién theo quy dinh cta phap luat vé ching khoan.”

9. Bo sung Pi¢u 20a nhwr sau:

“Piéu 20a. Giir gidy to vé tai san thé chap

Trong truong hop tai san thé chap 1a tau bay, tau bién hoic phu’omg tién
giao thong quy dinh tai Diéu 7a Nghi dinh nay thi bén thé chap giit ban chinh
Gidy chung nhén quyén sé hitu tau bay, Gidy chung nhan dang ky tau blen

Viét Nam, Gidy ding ky phuong tién giao thong trong thoi han hop dong thé
chap c6 hiéu luc”.
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10. Sira doi Diéu 21 nhu sau:

“Pjiéu 21. Tai san thé chap dang bi cam giir

Trong truong hop tai san thé chap dang bi cam gitr theo quy dinh tai Dleu 416
B0 luat Dan su thi bén cAm giir ¢6 trach nhiém giao tai san ma minh dang cam gitr

cho bén nhén thé chap dé xu 1y theo quy dinh cua phap luét sau khi ben nhan thé
chap hodc bén c6 nghia vu da hoan thanh nghia vu ddi véi bén cam gilr”.

11. B6 sung khoén 5 DPiéu 22 nhw sau:

“5. Trong trudng hop quyén doi no dugc chuyen giao theo quy dinh tai Piéu 313
B0 luét Dén su thi cac bén khong phai ky két lai giao dich bao dam. Khi thuc hién
thu tuc dang ky thay 601 bén nhan bao dam theo quy dinh cta phap luét thi bén
nhan chuyén giao quyen doi no xuat trinh hop dong chuyén giao quyén doi ng dé
chtng minh sy thay d6i.”

12. B6 sung khoén 3 Diéu 27 nhw sau:

“3. Tru’ong hop bén thé chap hodc nguoi thir ba ddu tu vao tai san thé chap
(sau day goi la nguoi da dau tu vao tai san thé chap), nhung khong dung phan
tai san tang thém do dau tu dé bao dam thuc hién nghia vy dan su thi giai
quyét nhu sau:

a) Tru’ong hop phan tai san tang thém do dau tu c6 thé tach roi khoi tai san thé
chap ma khong lam mét hoac glam gia tri cua tai san thé chap thi khi xr 1y tai san
bao dam nguoi da dau tu vao tai san thé chap c6 quyen tach phan tai san tang thém
do dau tu ra khoi tai san thé chép, trir truong hop co thoa thuan khac.

b) Truong h0’p phan tai san ting thém do dau tu khong thé tach roi khoi tai san
thé chap hodc néu tach roi s€ lam mat hodc giam gia tri cua tai san thé chap thi
nguoi da dau tu vao tai san thé chap khong dugc tach phan tai san tang thém do
dau tu ra khoi tai san thé chap, nhung khi xtr Iy tai san thé chap thi nguoi di dau tu
vao tai san thé chap dugc uu tién thanh toan phan gia tri ting thém, trir trudng hop
co6 thoa thuan khac.”

13. Sira d6i Diéu 47 nhu sau:

“Piéu 47. Xir 1y tai san ctia bén bao lanh

Vi¢ce xu 1y tai san cua bén bdo lanh theo quy dinh tai Piéu 369 Bo luat Dan su
dugc thuc hién nhu sau:

1. Trong truong hop cac bén co thoa thuan vé vigc cam cd, thé chap tai san dé

bao dam thyc hién nghia vy bao lanh thi tai san cam co, thé chap dugc xur 1y theo
quy dinh tai Chuong IV ctia Nghi dinh nay.

2. Trong trudng hop cac bén khong c6 thoa thuan vé viéc cam cb, thé chép tai
san dé bao dam thuc hién nghia vu bao lanh thi bén bao lanh phai giao tai san
thudc s¢ hiru cua minh cho bén nhén bao lanh xr ly theo yéu cau ctia bén nhan bao
lanh, trtr truong hop c6 thoa thuan khac. Néu bén bao lanh khong giao tai san thi
bén nhén bao lanh c6 quyén khoi kién theo quy dinh cua phap lut.

3. Tai thoi diém xur Iy tai san cua bén bao lanh néu bén bao lanh khong co tai
san dé xir Iy hodc khoan tién thu duoc tir viéc xir 1y tai san khong du thanh toan
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nghia vu dugc bao lanh thi trong pham vi nghla vu duogc bao 1anh, bén nhan bao
lanh c6 quyen yéu cau bén bao lanh phai giao tai san c¢6 duoc sau thoi diém xu 1y
cho minh dé tiép tuc xr 1y.”

14. B6 sung Piéu 47a nhw sau:

“Piéu 47a. Thtr tu wu tién thanh toan giira cac bén cung nhan bao lanh va giita
bén nhan bao 1anh v&i bén nhan cam cd, bén nhan thé chap, bén nhan dat coc, bén
nhan ky cuogc, bén nhan ky quy.

1. Cac bén cung nhan bao 1anh ¢ cing thtr tu wu tién thanh toan. SO tién thu
dugc tir viéc xur 1y tai san cua bén bao 1anh duoc chia cho cdc bén cung nhan bao
lanh theo ty 1€ tuong ting vé1 nghia vu dugc bao 1anh.

2. Trong trudng hop hop dong cAm cd, hop dong thé chap, hop ddng dit coc,
hop dong ky cuogc, hop dong ky quy da dugc dang ky theo quy dinh cua phap luat
thi bén nhan cam co, bén nhan thé chap, bén nhan dit coc, bén nhan ky cugc, bén
nhan ky quy duoc uu tién thanh todn trudc bén nhan bao lanh.

3. Trong trudng hop hop dong cam cb, hop dong thé chap, hop dong dit coc,
hop dong ky cuoc, hop dong ky quy chua dang ky theo quy dinh ctua phép luat thi
thr tu wu tién thanh toan gitra bén nhan bao 1anh véi bén nhan cam co, bén nhan
thé chap, bén nhan dat coc, bén nhan ky cugc, bén nhan ky quy dugc xac dinh theo
thtr tu xac 1ap giao dich bao dam.”

15. Sira d6i khoan 4 va bo sung khoan 6 Piéu 58 nhu sau:

“4, Nguoi xu ly tai sdn bado dam (sau day goi chung la nguoi xu 1y tai san) 1a
bén nhan bao dam hodc ngudi dugc bén nhan bdo dam uy quyén, trur trudng hop
cac bén tham gia giao dich bao dam c¢6 thoa thuan khac.

Ngu’m xur 1y tai san can cr ndi dung da duoc thoa thuan trong hop dong bao
dam dé tién hanh xtr Iy tai san bao dam ma khong can phai c6 van ban iy quyén xu
1y tai san cta bén bao dam.”

“6. Trong trudong hop tai san bao dam 1a quyén sir dung dét, nha & thi t chuec,
ca nhan mua tai san bdo dam hoac nhan chinh tai sdn bao dam dé thay thé cho viéc
thuc hi¢n nghia vu cua bén bao dam phai thudc doi tuong dugce cap Gidy ching
nhan quyén st dung dat, quyén s& hitu nha ¢ va tai san khac gan lién vo1 dat;
tru:(‘mg hop t6 chue, ca nhém khong thudc doi tuong dugc cép Giéy chl'rng nhan
quyén st dung dat, quyen s& hitu nha & va tai san khac gin lién véi dat thi chi
dugc hudng gia tri quyén sir dung dat, gia tri nha ¢

16. Sira d6i khoan 1 Piéu 61 nhw sau:

“]. Trudce khi xtr 1y tai san bao dam, ngudi xir Iy tai san phai thong bao bang
van ban vé viéc xur ly tai san bado dam cho cac bén cung nhan bdo dam khac theo
dia chi dugc bén bao dam cung cap hoac dang ky van ban thong bao vé viéc xur Iy
tai sdn bao dam theo quy dinh ctia phap luat vé dang ky giao dich bao dam.”
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17. B6 sung Piéu 64a nhw sau:

“Piéu 64a. Ban tai san bao dam

1. Trong truong hop cac bén thoa thuan phuong thirc xur 1y tai san bdo dam la
ban dau gia tai san thi viéc ban dau gia dugc thuc hién theo quy dinh cua phap luat
vé ban dau gia tai san.

2. Trong trudng hop céac bén thoa thuan vé viéc ban tai san khong thong qua
phuong thirc ban dau gia thi viéc ban tai san bao dam duge thyc hién theo cac quy
dinh vé ban tai san trong Bo luat Dan su va quy dinh sau day:

a) Cac bén co quyén tu thoa thuan hodc thong qua to chirc c6 chirc ning thim
dinh gia tai san dé c6 co sd xac dinh gia ban tai san bado dam;

b) Bén nhan bao dam phai thanh toan cho bén bao dam sd tién chénh 1éch giita
gia ban tai sdn bdo dam vadi gia tri cia nghia vu dugc bao dam, trir truong hop co
thoa thuan khac;

¢) Sau khi ¢6 két qua ban tai san thi chii s hitu tai san va bén c6 quyén xtr Iy
tai san bao dam co6 trach nhi¢m thyc hién cac thu tuc theo quy dinh cta phap luat
deé chuyén quyén s¢ hiru tai san cho bén mua tai san bao dam.”

18. B6 sung Diéu 64b nhu sau:

“Pjéu 64b. Nhan chinh tai san bao dam dé thay thé cho viéc thuc hién nghia vu
cua bén bdo dam

Trong truong hop cac bén thoa thuén vé viéc nhan chinh tai san bao dam dé
thay thé cho vi¢c thuc hién nghia vu ctia bén bdo dam thi vi¢c nhan chinh tai san
bao dam duogc thuc hién nhu sau:

1. Cac bén c6 quyén tu thoa thuan hodc thong qua to chirc c6 chirc ning thim
dinh gia tai sdn dé co6 co sd xac dinh gia tri cua tai san bao dam;

2. Trong truong hop gia tri cua tai san bao dam 16n hon gia tri cua nghia vu
dugc bdo dam thi bén nhan bdo dam phai thanh todn s6 tién chénh lI¢ch d6 cho bén
bao dam, trur truong hop co thoa thuan khéc;

3. Bén nhén chinh tai san bao dam dé thay thé cho viéc thuc hién nghia vu phai
xudt trinh van ban chimg minh quyén dugc xir 1y tai san bao dam va ket qua xu 1y

tai san bao dam cho co quan nha nude o tham quyén khi chuyén quyén s& hiru,
quyén sir dung tai san bao dam.”

19. B6 sung khoén 3 va khoén 4 Piéu 68 nhu sau:

“3. Trong tru:cmg hop chi thé chap quyen stt dung dat ma khong thé chap tai
san gan lién véi dat va nguoi sit dung dat dong thoi la chu s¢ hiru tai san gan lién
v6i dat thi tai san gén lién vé6i dat duoc xtr 1y ddng thoi véi quyén sir dung dat, trir
truong hop cé thda thuan khac.

Cac bén c6 quyén tu thoa thuan hodc thong qua to chic c6 chirc ning tham
dinh gi4 tai san dé co co sé xac dinh gi tri quyén st dung dat, tai san gan lién voi
dat. SO tién thu duoc tir viée xur 1y tai san bao ddm duogc thanh toan trude cho chu
so hitu tai san gin lién voi dat, trir truong hop ¢ thoa thuan khac.
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4. Trong truong hop chi thé chap quyen sir dung dat ma khong thé chap tai san
gan lién véi dat va nguoi st dung dat khong dong thoi 1a chu so hiru tai san gan
lién 0 dat thi khi xtr 1y quyén sir dung dat, chi s¢ hiru tai san gan lién véi dat
duogc tiép tuc st dung dat theo nhu thoa thuan giita ngudi sir dung dat va chi so
hitu tai san gan lién voi dat, trir truong hop ¢ thoa thuan khac. Quyén va nghia vu
giita bén thé chip va chu s¢ hitu tai san gin lién v6i dat duge chuyén giao cho
ngudi mua, nguodi nhan chinh quyén sir dung dat.”

20. Bai bé quy dinh tai khoan 2 Piéu 10 va cum tr “va sb may” tai diém b
khoan 1 Diéu 20.

21. Thay thé cum tir “phwong tién giao thong co gi¢i” bang cum tir “phuong
tién giao thong co gidi duong b, phuong tién thuy ndi dia, phuong tién giao thong
duong sat” tai diém b khoan 1 Diéu 20.

22. Thay thé cum tur “thé chap quyén st dung dat, quyen sur dung rumg, quyen
8O hiru rimg san xuat 1a rimg trong ctia nguoi thir ba” bang cum tur ° ‘thé chap quyén
su dung dat, quyén sir dung rimg, quyén so hitu rimg san xuét 1a rimg trong dé bao
dam viéc thuc hi¢n nghia vu ctia nguoi khac” tai khoan 4 biéu 72.

Diéu 2. Diéu khoan thi hanh

1. Nghi dinh nay c6 hiéu luc thi hanh ké tir ngay 10 thang 4 nim 2012.

2. B Tu phap c6 trach nhi¢m:

a) Chu tri, phdi ‘hop v6i Ngan hang Nha nudc Viét Nam, B Tai nguyén va
Moi truong hudng dan cac quy dinh vé xur 1y tai san bao dam;

b) Xay dung va trinh Thu tuéng Chinh phu ban hanh Chi thi vé ting cuong
hi¢u qua thi hanh phép luat vé giao dich bao ddm nham nang cao tinh an toan phap
1y cua hoat dong cho vay c6 bao dam,;

¢) Chu tri, phéi hop véi Ngan ‘hang Nha nudc Viét Nam kiém tra viéc chap
hanh cac quy dinh cua phap luat vé xac lap, thuc hién giao dich bao dam; huong

dan, chi dao, tdp huan, bdi dudng chuyén mén, nghiép vu vé phap luat trong linh
vuc giao dich bdo dam cho cac td chirc, c4 nhan co lién quan;

d) Thuc hién cac nhiém vu khac dé t6 chirc thi hanh Nghi dinh nay.

3. Cac B0 truong, Thu truong co quan ngang Bo, Thu truong co quan thude
Chinh phu, Chu tich Uy ban nhan dan tinh, thanh ph6 tryc thudc Trung uong va
cac t6 churc, cd nhan ¢o lién quan chiu trach nhi¢m thi hanh Nghi dinh nay./.

TM. CHINH PHU
THU TUONG

Nguyén Tén Diing



